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STATEMENT OF QUESTIONS PRESENTED 

I. Whether the decision of the Secretary of the Army under 
the authority lodged in him to discharge an individual from 
the Army involves the exercise of discretion and hence is nbt 
subject to control by mandamus. 

II. Whether an individual is entitled to a hearing before 

he can be honorably discharged from the Army. | 
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IN THE 


ZSntteii States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10807 

Ruth F. Bolger, appellant 


v. 

Louis Johnson, Secretary of National Defense; Gordon 
Gray, Secretary of the Army; Colonel Mary A. Hal* 
laren, Director, Women’s Army Corps, appellees 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE CASE 

I * S 

This is an appeal from an order dismissing a complaint 
brought by appellant against the Secretary of National 
Defense, the Secretary of the Army and the Director of the 
Women’s Army Corps to compel the appellees to annul the 
discharge of the appellant and restore her to her prior 
rank in the Women’s Army Corps, together with pay and 
annual leave which accrued subsequent to her discharge. 

Appellant alleged that she enlisted in the Women’s Army 
Corps on August 2, 1946; that on May 4, 1947, appellant 
was ordered separated from the service without justifica¬ 
tion and against her will in accordance with a directive 
from Sixth Army Headquarters on the subject of separa¬ 
tion as surplus for convenience of the Government and for 
inability to adjust and conform to group living; that in 
accordance with Army Regulations appellant was entitled 
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to a hearing before a military board on a discharge of this 
nature but no such hearing was granted to her. (Joint 
App. 2-3.) 

Appellees filed a motion to dismiss on the grounds that 
(1) the complaint failed to state a claim upon which relief 
could be granted; (2) the court had no jurisdiction over 
the subject matter because the action, which is in the nature 
of mandamus, would not lie against the appellees who are 
vested with discretion in discharging members of the armed 
forces. (Joint App. 3-4.) 

The court granted the motion to dismiss the complaint. 
(Joint App. 48.) 

REGULATIONS INVOLVED 

The pertinent regulations, AR 615-368 and AR 615-369 
are set forth in the Joint Appendix 32-3. 

SUMMARY OF ARGUMENT 

The authority to discharge from the army a serviceman 
or servicewoman is lodged in the Secretary of the Army. 
Decisions as to separation from the service necessarily in¬ 
volve the exercise of discretion and judgment. The rule is 
firmly established that the discretionary acts of an execu¬ 
tive officer within the scope of his authority, and insofar 
as they are not unreasonable or plainly wrong, will not be 
set aside by process in the nature of mandamus. This rule 
has been consistently applied in matters pertaining to the 
military establishment, the courts declining to review or 
set aside the discretionary acts of the Secretaries of the 
Army and Navy. 

There is no army regulation which requires a hearing to 
be granted an enlisted man before he can be honorably dis¬ 
charged. AR 615-368 and AR 615-369 apply only where an 
individual is given an Undesirable Discharge or a General 
Discharge. Since the appellant was given an honorable 
discharge, she was not entitled to a hearing and the deter¬ 
mination of the Secretary of the Army is final and is not 
subject to judicial review. 
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ARGUMENT 


The Decision of the Secretary of Army under the Authority 
Lodged in Him to Discharge an Individual from the Army 
Involves the Exercise of Discretion and Is Not Subject! to 
Control by Mandamus 

| 

There is no statute or regulation which limits the author¬ 
ity of the Secretary of the Army to separate an individual 
from the service by honorable discharge. The District 
Court, in ordering the suit dismissed, was applying the 
firmly established rule that the discretionary acts of an 
executive officer within the scope of his authority, and in¬ 
sofar as they are not plainly wrong, will not be set aside by 
process in the nature of mandamus. Hammond v. Hitll, 
et al., 131 F.(2d) 23, 76 App. D. C. 301, certiorari denied, 
318 U.S. 777; Wilbur v. United States ex rel. Kadrie, 281 
U.S. 206; United States ex rel. Roughton v. Ickes, 101 
F.(2d) 248, 69 App. D.C. 324; United States ex rel. Guard 
Trust Co. v. Helvering, 301 U.S. 540; Keim v. United States, 
177 U.S. 290, 292. 

This rule has been consistently applied in matters per¬ 
taining to the administration of the Army and Navy, the 
courts declining to intervene or set aside the discretionary 
acts of the heads of those Departments. Derby v. Berry, 
263 U.S. 29; Reaves v. Ainsworth, 219 U.S. 296. 

In Denby v. Berry, supra, a Naval Reserve officer sought 
by mandamus to compel the Secretary of the Navy to revoke 
an order directing his release from active service in the 
Navy and to compel the Secretary to order him before a 
Retiring Board. A Board of Medical Survey had found 
that he was under permanent disability incurred in line of 
duty not the result of his own misconduct, and had recoip- 
mended that he be sent before a Retiring Board. The 
Secretary of the Navy disapproved this recommendation, 
and directed that he be ordered to proceed to his home anjl 
be released from active duty. The Navy Department, 
accordingly, advised the officer that: “You are hereby dd 
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tached from such duty as may have been assigned you; you 
will proceed to your home and regard yourself honorably 
discharged from active service in the Navy.” Berry then 
wrote the Secretary, requesting that his case be referred to 
a Retiring Board for consideration and, upon the Secre¬ 
tary’s refusal, brought suit. The District Court issued a 
mandamus as prayed, and the Court of Appeals modified 
but affirmed the judgment, awarding the writ. The Su¬ 
preme Court reversed the judgment, holding that man¬ 
damus would not lie, since this was a matter within the 
discretion of the Secretary of the Navy. The court said 
(p. 33): 

Orders releasing individuals from active service and 
putting them on inactive duty were clearly within the 
power of the President and of the Secretary of the Navy 
acting for him in the administration of the act. No¬ 
where is there found any limitation upon the discretion 
of the Executive in this regard. * * * 

In Nordmawn v. Woodring, 28 F. Supp. 573 (D.C. W.D. 
Okl.), the plaintiff brought an action to review an order of 
discharge directed by the Secretary of War on the ground 
that plaintiff had failed legally to declare his intention of 
becoming a citizen during a previous term of service and 
therefore was not entitled to re-enlist. In sustaining a 
motion to dismiss the complaint, the court said (p. 574-5): 

“The President of the United States is the Com¬ 
mander in Chief of the Army. The immediate inferior 
officer under the President is the Secretary of War and 
the power to make regulations, the general discipline 
of the Army, its organization, are all vested in the 
Executive Department. This court has no power to 
review the orders of the commanding officer of the 
Army unless Congress vested the court with such 
power. 

“10. U.S.C.A. § 1580 provides: ‘No enlisted man, 
lawfully inducted into the military service of the 
United States, shall be discharged, from said service 
without a certificate of discharge, signed by a field 
officer of the regiment or other organization to which 
the enlisted man belongs or by the commanding officer 
when no such field officer is present; and no enlisted 
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man shall be discharged from said service before his 
term of service has expired, except by order of the 
President, the Secretary of War, the commanding offi 
cer of a department, or by sentence of a general court 
martial. ’ 

“The power to discharge, therefore, is vested in tlje 
commanding officer of the Army and an order of dis¬ 
charge emanating from the Secretary of War or thje 
commanding officer of a department is not subject tp 
review by the courts. * * * 


“Congress has placed certain responsibilities upon 
the Commander in Chief and subordinate officers o^ 
the Army which are as definite and certain as the duties 
and powers granted to courts. There are certain limi 
tations placed upon powers of courts beyond which 
court cannot go, and these involve the discretionary 
powers of the Executive Department. In this particu¬ 
lar case a great injustice may have been done the plain¬ 
tiff, at the same time if the courts assume the power to 
review every official act of an officer of the Army in¬ 
volving the conduct of many thousands of enlisted men, 
a condition might result which would not only be em¬ 
barrassing to the courts and to the Executive Depart¬ 
ment but would in effect destroy the organization anci 
discipline of the Army. Congress has seen fit to lodges 
the power to discipline the Army and the power to dis ¬ 
charge an enlisted man prior to the termination of his 
enlistment, in the President, the Secretary of War anc 
the commanding officer, and it is not the function of 
the court to question the wisdom or the advisability of 
an Act of Congress so long as it is not in direct conflict 
with the provisions of the Constitution. ’ ’ 

II 

An Individual Is Not Entitled to a Hearing Before He Can Be 
Honorably Discharged from the Army 


The appellant admits that she received an honorable dis¬ 
charge. (Joint App. 38.) Her only complaint is that she 
was discharged pursuant to a directive of Sixth Army 
Headquarters on the subject of elimination of military per¬ 
sonnel which directed that officers and enlisted personnel 
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other than regular army will be separated as surplus for the 
convenience of the Government. It listed several cate¬ 
gories, one of which was “Inability to adjust and conform 
to group living /’ (Joint App. 37-38.) She therefore 
claims that she was entitled to a hearing pursuant to AR 
615-368 or AR 615-369. 

These regulations are concerned primarily with undesir¬ 
able qualities in an individual such as schizoid or paranoid 
personalities, mental deficiency, uncontrollable combat fear 
and acute situational maladjustments, and on a more seri¬ 
ous level, alcoholism, criminalism, drug addiction and 
sexual perversion. Individuals discharged under these 
regulations may be given an Undesirable Discharge or a 
General Discharge and the regulation is cited as cause for 
discharge on the enlisted record and report of separation. 

The appellant, however, was not discharged under these 
regulations. She was given an honorable discharge and 
the reason cited was the above-mentioned Sixth Army 
Headquarters Directive. There is no limitation on the 
power of the Secretary of the Army to separate an in¬ 
dividual from the service by way of an honorable discharge. 
As the court said in Deriby v. Berry , 263 U.S. 29, “Because 
the Secretary gave a wrong reason for his action is not a 
ground for requiring him by mandamus to revoke the order 
putting the relator on inactive duty, if he had discretion to 
do this, as we have found he did have.’’ (p. 36.) 

If the appellant did not like the reason cited for her 
honorable discharge she could avail herself of a remedy 
for the correction of her service record pursuant to Title 5, 
Section 191a U. S. Code which provides: “The Secretary of 
War, the Secretary of the Navy, and the Secretary of the 
Treasury with respect to the Coast Guard, respectively, 
under procedures set up by them, and acting through 
boards of civilian officers or employees of their respective 
departments, are authorized to correct any military or 
naval record where in their judgment such action is neces¬ 
sary to correct an error or to remove an in justice/’ 

In fact, the appellant did apply to the board established 
by the Secretary of the Army for the correction of her mili- 
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tary record and her application was denied. (Joint App. 
35.) The decision of the board is a matter of discretion 
and is not subject to judicial review. And the appellant j.s 
not requesting a review of the board’s decision. She asks 
that the court annul her honorable discharge and compel the 
Secretary of the Army to restore her to her position and 
rank in the Women’s Army Corps with accrued salary and 
annual leave. 

Even where the discharge is other than honorable thte 
courts have no power of review. In Reid v. Parker, 161 
F. 469, the court said: 


“It is, however, further asserted that some infrac¬ 
tion of law was wrought by forcing on Reid a ‘ discharge 
without honor.’ The phrase is not known in the Statb 
utes. It is found only in the army regulations, which 
are from time to time promulgated by the Secretary 
of War, but do not bind the Secretary that makes them^ 
and much less the Commander in Chief. Smith v. U.S.l 
24 Ct. Cl. 209. The exact method of this soldier’s dis^ 
charge and the quantum or kind of character that 
should be given him, not being regulated by statute^ 
must necessarily be left in the discretion of the execu^ 
tive officer having power to grant some kind of dis¬ 
charge. That it is beyond the power of the judicial 
branch to coerce or review the discretion of the execu¬ 
tive is familiar doctrine, while that a discharge with 
a very bad character is not a punishment to the man 
discharged within the meaning of any Federal Statute 
is settled by U.S. v. Kingsley, 138 U.S. 87, 11 Sup. Ct. 
286, 34 L. Ed. 896.” (P.472.) 

A fortiori, there is no authority which entitles an in¬ 
dividual to be restored to the army after being honorably 
discharged. 
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CONCLUSION 


For the reasons mentioned, it is respectfully submitted 
that the judgment should be affirmed. 


George Morris Fay, 
United States Attorney. 

Newell A. Clapp, 

Acting Assistant Attorney General. 

D. Vance Swann, 

Attorney, Department of Justice. 

David Orlikoff, 

Attorney, Department of Justice. 
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